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Non-prosecution system prevailing in different countries around the world, it 
embodies the spirit of the litigation benefits and combination of Severe between loose 
to economic criminal justice policy, and in line with society's prosecution of criminal 
procedure to prosecution cheap doctrine today. "As the procedures and mechanisms to 
implementation of the non-criminalization and punishment criminal policies, 
relatively non-prosecution system’s goal is for the individual prevention and cost 
savings." Relative non-prosecution system, it main function is allows the judiciary 
and its officers under the facts of the case, participated in the proceedings and the 
community other aspects of the actual situation in order to take a comprehensive 
trade-off, more suitable approach to the specific cases. So the law to pursue fairness, 
justice and other values can be achieved.  
China's current system for the non-prosecution from the revised Code of 
Criminal Procedure in 1996 that give power to People's Procurator ate, which is from 
the amend and improve in 10 year’s theory and practice of China's Criminal 
Procedure, and based on Of the original 1979 Criminal Procedure Law provides 
immunity from prosecution, no prosecution system. 
 According to the revised Criminal Procedure Law, a prominent change is the 
abolition of the prosecution's right of immunity from prosecution, and instead to 
expand the scope of non-prosecution system, that is absolutely not to prosecute, the 
relative not to prosecute, not to prosecute three kinds of doubts about the decision not 
to prosecute the case. The prosecutors discretion get a solid theoretical foundation 
from the establish of relatively non-prosecution system. 
 In this paper, the argument for relatively non-prosecution system from three 
aspects, some of recommendations to improve and reform based on my work 
experience and learn from the practice of extra-territorial will given. 
Paper first chapter is set out the theoretical foundation for relatively 
non-prosecution system, and its essence is the law in the examination and prosecution, 
the prosecution in accordance with the law for some time both the prosecution and 
can not prosecute the case and flexible disposition. Meanwhile, there take a study for 















and modern, horizontal comparison for foreign and Hong Kong and Taiwan regions. 
Chapter II detailed the system in China is relatively non-prosecution from the 
legislative status and the application of real problems in both arguments. Analysis 
from the Legislative Council not to prosecute the relatively narrow scope of 
application, and the lack of a relatively specific and clear standard guidelines. Not to 
prosecute process set up is complicated and it is not conducive to saving the cost of 
justice, and the lead contractor case’ prosecutor not to reluctant to apply the program. 
Prosecution Private Prosecution system would be public right of appeal and 
self-contradictory, confused the not to prosecute review and correct decisions, while 
increasing the burden on victims of litigation; was not to prosecute persons for relief 
of victims in comparison with the obvious imbalance of power and limits The 
procedure was not to prosecute opportunities for participation and the right of access 
to justice for the final decision, resulting in a lack of sense of identity was not to 
prosecute persons affected by the relative effect of non-prosecution. The third chapter 
is for a relatively non-prosecution put forward a sound system problems and 
recommendations. First, the appropriate expansion of the relatively non-prosecution 
of the applicable conditions, broadening the discretion to prosecute in the review 
space. Discretion not to prosecute the application of clear standards in order to 
enhance prosecution practice guidance to ensure that prosecution under the uniform 
standards to make a fair and consistent decision not to prosecute. A relatively 
non-prosecution procedure in the normal case handling process, intended for a 
relatively non-prosecution of the suspects were to quantify the score, the same time, 
given the relative principal prosecutors the right to decide not to prosecute. Cancel 
"indictment Private Prosecution", the establishment of a mandatory prosecution 
system. Confers criminal suspects on the prosecutor intended to be a relatively 
non-prosecution of cases dealt with through the judicial activities of the procedural 
rights of access to judicial relief. The proposed conditional use foreign 
non-prosecution system. The mixed quality of the prosecutors to improve the overall 
quality of prosecutors and law enforcement standard, fully rational use of the relative 
discretion not to prosecute, and safeguard social fairness and justice for better. 
 














目  录 
 
目  录 
前 言............................................................................................................... 1 
第一章 相对不起诉制度概述 .................................................................... 2 
第一节 相对不起诉的概念 ............................................................................................ 2 
一、相对不起诉内涵界定......................................................................................... 2 
二、相对不起诉的特征............................................................................................. 3 









第二章 相对不起诉制度的历史考察 ........................................................ 9 
第一节 中国相对不起诉制度的历史渊源 .................................................................... 9 
一、我国古代宽严相济的法律思想......................................................................... 9 
二、相对不起诉制度的发展................................................................................... 10 
第二节 国外与港台地区相对不起诉制度发展趋势及其启示 .................................. 10 
第三章 我国相对不起诉制度的若干问题及解决构想.......................... 15 
第一节 相对不起诉制度的现状及其不足 .................................................................. 15 
一、相对不起诉制度的立法现状........................................................................... 15 
二、相对不起诉在实践中存在的问题................................................................... 15 








































Chapter 1  Outlines of the relatively non-prosecution system ............... 2 
Subchapter 1  The concept of a relatively non-prosecution........................................ 2 
Section 1  The defined of the relatively non-prosecution ......................................... 2 
Section 2  The characteristics of relatively non-prosecution .................................... 3 
Subchapter 2  The theoretical basis for the relatively non-prosecution .................... 4 
Section 1  Prosecution cheap Doctrine ..................................................................... 4 
Section 2  Needs of the criminal prevention.............................. 5 
Section 3  The thinking support for criminal policy........................ 6 
Section 4  Litigation, said the theory….................................. 7 
Subchapter 3  The function of the relatively non-prosecution ................................... 8 
Section 1  Litigation economic principles ................................................................ 8 
Section 2  To save the suspects........................................ 8 
Section 3  To achieve fairness and efficiency unity ........................ 8 
Chapter 2  The relatively non-prosecution in the history of study ...... 10 
Subchapter 1  China's relatively non-prosecution in the history of sources ........... 10 
Section 1  China's ancient degrees of strictness of the law relative to economic 
thinking ................................................................................................. 10 
Section 2  Our relativity non-prosecution’s recent development ............. 11 
Subchapter 2  Foreign and Hong Kong and Taiwan is relatively 
non-prosecution system development trends and their 
inspiration ............................................................................................ 11 
Chapter 3  Relativity non-prosecution system’s problem in China 
and solutions & idea.............................................................. 17 
Subchapter 1  The relative status of non-prosecution system and the 
shortcomings ........................................................................................ 17 
Section 1  Relatively non-prosecution system in legislative situation.................... 17 















Subchapter 1  Perfect measures and proposals.......................................................... 23 
Section 1  An appropriate expansion of the relatively non-prosecution of the 
applicable conditions, broadening the discretion to prosecute the 
space.................................................................................................... 22 
Section 2  Relatively non-prosecution procedure in the normal case handling 
process, intended for a relatively non-prosecution of the suspects 
were to quantify the score, the same time, given the relative 
principal prosecutors the right to decide not to prosecute ................ 24 
Section 3  Abolish the "indictment Private Prosecution" and establishing a 
mandatory prosecution system.............................................................. 25 
Section 4  Giving is not to prosecute persons to obtain judicial relief through the 
judicial activities of the right of action ............................................... 25 
Section 5  Standard operating procedures of the relatively non-prosecution ......... 26 
Section 6  Reference to foreign proposals, the establishment of the conditions 
attached ................................................................................................. 27 
Section 7  Changes in the law enforcement concept, to improve the overall 





































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
